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The legal nature of the right to development and  
enhancement of its binding status 

Summary 

 General Assembly resolution 41/128 on the right to development represented a 
qualitative leap in the evolution of international human rights law and practice.  It gave concrete 
expression to the objectives and principles contained in the Charter of the United Nations.  The 
resolution advanced the meaning of the right to development by extending the meaning of the 
right beyond what had been achieved in 1981 when the right was recognized in the African 
regional human rights system. 

 The right to development is a self-standing right.  It is also a composite of all other 
internationally recognized rights and freedoms.  The key elements of the right include the 
requirement of direct participation by the people in development, the notion of sustainable 
development, the right to peace and security and the right and principle of self-determination.  In 
many respects the right to development fulfils the principles of interdependence, interrelatedness 
and equality of rights. 

 The notion of sustainability of development in the right to development is introduced by 
the synthesis of evolving principles that have accompanied environmental and intergenerational 
concerns since 1987, culminating most recently with the affirmations at the World Summit on 
Sustainable Development (WSSD) held in Johannesburg from 26 August to 4 September 2002. 

 There appears to be a growing global consensus that the pursuit of the right to 
development must focus especially on poverty eradication and the narrowing of the gaps of 
inequality. 

 From a legal standpoint, there is no doubt that the right to development is clearly defined 
in the resolution and that it correctly identifies the rights holders (individuals and peoples as a 
collective) and those with responsibility or who have the duty to promote and protect the right 
(States, individuals and all peoples).  However, the efficacy and legal standing of the right can be 
enhanced in a number of ways.  These may include:  (a) translation of the resolution into a treaty 
form, as a long-term goal; (b) the strengthening of implementation, enforcement and monitoring 
mechanisms, as ongoing short-, medium- and long-term goals; and (c) the introduction of 
sanctions, including the duty to provide effective redress to victims and survivors of violations 
and denial of the right. 

 In pursuing the right to development, it is prudent to take into account local and global 
contexts that provide enabling or disabling environments.  In this regard, the current form of 
globalization presents both opportunities and obstacles that call for special attention.  The 
objectives of fine-tuning and refinement of the “binding” status of the right to development will 
fail or succeed depending on these contexts. 
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Introduction:  the notion of development 

1. Analysis and understanding of the right to development would be incomplete and 
deficient if not cast within some clear understanding of what “development” means.  The reason 
for such an approach ought to be self-evident to anyone who is familiar with the rights discourse.  
This is not any different from the discussion of the right to equality, dignity, freedom of 
expression, assembly, education, etc.  To understand and discuss these categories of rights one 
needs to have at least some conceptual clarity on what equality, dignity, free expression, 
assembly or education mean in the first place. 

2. As explained in paragraphs 9 and 13 below, “development” at the very least refers 
to the pursuit and attainment of some generally agreed high standard of human progress and 
well-being - mental, moral, spiritual, intellectual and physical.  It is also understood as progress 
and well-being for the present but which does not undermine the basis of progress for future 
generations. 

3. Since development takes place in the context of material resources or the material world 
and the other natural forces of immaterial nature, there is necessarily an interrelatedness and 
interdependence between individual human progress and changes in the material conditions and 
the other natural forces of immaterial nature.  Access to and the capacity and ability to utilize the 
resources are therefore relevant factors in determining human development.  An added 
dimension is that the individual operates within societal environments - local and external.  
Individual human progress is therefore linked to the material world, but within a societal context. 

4. Amartya Sen, a recent winner of the Nobel Prize in economic science, explains 
development as the expansion of freedom of choice for human beings, both in terms of 
“processes that allow freedom of actions and decisions, and the actual opportunities that people 
have, given their personal and social circumstances”.1  He points out that the condition of 
poverty, for example, is not merely low-income status but rather the deprivation of capabilities 
for freedom of choice.2  He goes on to postulate that development implies overcoming problems 
such as “persistence of poverty and unfulfilled elementary needs, occurrence of famines, and 
widespread hunger, violation of elementary political freedoms as well as basic liberties, 
extensive neglect of the agency of women, and worsening threats of our environment and the 
sustainability of our economic and social lives”.3 

5. Sen’s approach and understanding of development challenges does not differ materially 
from those recognized in the United Nations Millennium Declaration of 20004 and the 
Millennium Development Goals.5  Confronting poverty, improving on life expectancy, education 
and health, combating diseases, expanding access to clean water, sanitation and shelter, as well 
as improvement in the observance of basic human rights and democratic governance, are all 
important indicators for development.  Such conceptualization implies that development is not 
only about economic growth and improvements in the physical and well-being of individuals.  In 
addition, development refers to values, systems, processes and institutions of social and political 
governance. 
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6. Since the mid-1980s, development has been more and more put within the context of 
proper environmental management.  What this has done is to introduce two essential elements 
that need to be taken into account in understanding development.  The elements are 
“sustainability” and “intergenerational equity”.  “Sustainable development” has been defined as: 

“… development that meets the needs of the present without compromising the ability of 
future generations to meet their own needs.  It contains within it two key concepts:  the 
concept of ‘needs’, in particular the essential needs of the world’s poor, to which 
overriding priority should be given; and the idea of limitations imposed by the state of 
technology and social organization on the environment’s ability to meet present and 
future needs”.6 

This understanding of development was reinforced recently by the World Summit on Sustainable 
Development (WSSD)7 in Johannesburg, South Africa.  WSSD marked 10 years since the 
United Nations Conference on Environment and Development held at Rio de Janeiro in 1992. 

7. Some national jurisdictions, like South Africa, have incorporated some elements of 
sustainable development within their legal systems.  For example, the concept of 
intergenerational responsibilities, which accords with the African philosophy of ubuntu, is 
clearly expressed in the Bill of Rights under section 24 of the Constitution.  The section reads: 

“Everyone has the right … (b) to have the environment protected, for the benefit of 
present and future generations, through reasonable legislative and other measures 
that (i) prevent pollution and ecological degradation; (ii) promote conservation; and 
(iii) secure ecologically sustainable development and use of natural resources while 
promoting justifiable economic and social development.” 

The right to development:  legal recognition and meaning 

8. The right to development first received clear legal recognition and expression within the 
context of the African regional human rights system in 1981.  In the principal African regional 
human rights instrument, the African Charter on Human and Peoples’ Rights,8 article 22 reads: 

“1. All peoples shall have the right to their economic, social and cultural development 
with due regard to their freedom and identity and in the equal enjoyment of the common 
heritage of mankind. 

2. States shall have the duty, individually or collectively, to ensure the exercise of 
the right to development.” 

9. The above provision is preceded by two others that underpin the socio-political and 
material basis for development.  One is the right to self-determination in the economic, social, 
cultural and political sense9 and the other is the right of people to control over their resources and 
wealth without undue spoliation and external domination.10  The jurisprudence of the African 
Commission on Human and Peoples’ Rights with regard to the interplay of different categories 
of rights and implications for the right to development is quite definitive on the matter.11 
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10. Read contextually and within the broader framework of the corpus of rights and freedoms 
in the International Bill of Rights,12 the right to development provision in the African Charter 
clearly refers to social, economic and cultural rights, as well as civil and political rights.  It 
further introduces the “common heritage” norm that is typical of environmental rights.  
Furthermore, in the paradigm of rights and duties13 commonly understood in Africa, although 
questioned by rights fundamentalists who believe that the entertainment of duties or 
responsibilities weakens adherence to rights, the right to development is necessarily linked to the 
duties that mutually exist between individuals and their families, communities and societies. 

11. Early studies on the right to development naturally focused on the African Charter 
provisions.14  But, even then, some scholars viewed the right as a derivative of the international 
community’s efforts to operationalize obligations under the Charter of the United Nations, 
especially early efforts such as the United Nations Conference on Trade and Development 
(UNCTAD), and the overall link between human rights and development.15  Others argued that 
the right to development derived specifically from Article 5516 of the Charter and that the 
African regional system only clarified it and gave it a regional legal recognition.17 

12. What can only be described as a quantum leap was made in 1986 with the adoption by 
the General Assembly of resolution 41/128 of 4 December on the Declaration on the Right to 
Development.  The Declaration was adopted by a vote of 146 to 1 (the United States of America) 
with 8 abstentions.18  After affirming the inalienability of the right to development, the 
Declaration states19 that by virtue of this right: 

“1. … every human person and all peoples are entitled to participate in, contribute to, 
and enjoy economic, social, cultural and political development, in which all human rights 
and fundamental freedoms can be fully realized”; [and] 

“2. The human right to development also implies the full realization of the right of 
peoples to self-determination, which includes, subject to the relevant provisions of both 
International Covenants on Human Rights, the exercise of their inalienable right to full 
sovereignty over all their natural wealth and resources.” 

13. The definition of the right to development in resolution 41/128 clearly expresses the right 
as a cross-cutting and straddling and also a self-standing and enabling right.  It is also an 
“individual” and a “collective” right.  These multiple features simply reflect the understanding of 
what development in a holistic sense means or imply.  The resolution also expands the scope of 
the right beyond the first enunciation in the African Charter of 1981.  It is therefore important to 
point out that the classification of resolution 41/128 under the section on “Social welfare, 
progress and development” in the official United Nations compilation of human rights 
instruments20 may be for convenience only and should not be read to mean that the right falls 
into only “social” and “welfare” categories. 

14. In addition to being a self-standing right and a right containing all other rights, the right 
to self-determination,21 a recognized right in most international human rights instruments, and 
the right to peace and security22 are two additional rights that resolution 41/128 expressly 
incorporates. 
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15. Resolution 41/128 places obligations on States, individually and collectively, to promote 
and protect the right to development.23  It also places the responsibility on all peoples, 
individually and collectively, to contribute to the realization of the right to development.24  The 
right therefore imposes responsibilities vertically25 as well as horizontally.26  In this regard, it is a 
progressive right that recognizes the sphere of rights in interpersonal relations and not only in 
relations between the State and the people.  This is recognized as one of the main distinguishing 
features between traditional civil rights and modern human rights.27 

16. As defined in the resolution, the right to development balances the obligations placed on 
people with the right of participation.  Inclusive participation of people in development 
initiatives is a distinctive and core element in the definition of the right to development.  Some 
commentators have correctly pointed out that failure of most development initiatives that impact 
on human rights in the past were because of the exclusion and alienation of the people from 
direct participation.28  Meaningful people’s participation in development necessarily implies 
meaningful connection to resources and opportunities as well as access to institutions and 
systems of social organization and governance.  It is not enough for people to be passive 
beneficiaries of welfare and social benefits or to vote in elections. 

17. Participation has become a universal key element in the pursuit of sustainable 
development.  Multilateral initiatives such as the New Partnership for Africa’s Development 
(NEPAD), for example, place a premium on principles of people’s ownership of, and 
participation in, development, as in the partnership’s founding statement: 

“47. The New Partnership for Africa’s Development centres on African ownership and 
management.  …  The agenda is based on national and regional priorities and 
development plans that must be prepared through participatory processes involving the 
people.” 

“202. …  It is a pledge to promote peace and stability, democracy, sound economic 
management and people-centred development … .”29 

18. The independent expert on the right to development has highlighted the principle of 
participation by pointing to the process of development as central in understanding the right to 
development.30  In other words, it is not only the outcome or product that matters but also how 
the outcome or product is achieved.  Participation strengthens the sense of ownership, develops 
human capacity and personality, and increases the level of people’s control over their lives.  
Since the right to development also incorporates the realization of all other rights, as defined 
above, it means that the participatory principle applies equally to efforts of promoting and 
protecting all the rights.  Moreover, as it straddles all other rights, the right to development falls 
neatly within the letter and spirit of the principles contained in the Vienna Declaration and 
Programme of Action.31  Section 1, paragraph 5, of the Declaration provides in part that: 

“All human rights are universal, indivisible and interdependent and interrelated.  The 
international community must treat human rights globally in a fair and equal manner, on 
the same footing, and with the same emphasis.” 

19. By emphasizing the connectivity of rights and the need to avoid artificial hierarchies 
within them, the Vienna Declaration is not by any means challenging the importance of each 
single recognized right or freedom, nor is it precluding reasonable prioritization of measures 
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directed at confronting human rights challenges.  Universalism, one of the basic principles of 
human rights, does not mean “sameness” and total disregard for diversity and differences in 
circumstances on the ground. 

Recent developments with regard to legal definition of the right to development 

20. It is important that human rights not be idealized and understood as operating in a world 
constructed on the basis of justice and real equality, although justice and equality are central 
values and goals that development must aspire to realize.  Realities of existing class and gender 
inequalities, to name but a few forms of universal social differentiations, should inform the 
construction and meaning of all rights and freedoms.  Looked at from this perspective, it 
becomes important to refer to the recent boost to the refinement of the right to development that 
focuses on gender inequalities.  The recently adopted Protocol to the African Charter on Human 
and Peoples’ Rights on the Rights of Women in Africa provides an elaborate provision on the 
right to “sustainable development” that has important implications to the continued development 
of the right to development.  Article 19 reads:32 

“Women shall have the right to fully enjoy their right to sustainable development.  In this 
connection, the States Parties shall take all appropriate measures to: 

 (a) Introduce the gender perspective in the national development planning 
procedures; 

 (b) Ensure participation of women at all levels in the conceptualization, 
decision-making, implementation and evaluation of development policies and 
programmes; 

 (c) Promote women’s access to and control over productive resources such as 
land and guarantee their right to property; 

 (d) Promote women’s access to credit, training, skills development and 
extension services at rural and urban levels in order to provide women with a higher 
quality of life and reduce the level of poverty among women; 

 (e) Take into account indicators of human development specifically relating 
to women in the elaboration of development policies and programmes; and 

 (f) Ensure that the negative effects of globalization and any adverse effects of 
the implementation of trade and economic policies and programmes are reduced to the 
minimum for women.” 

The realization of the right to development 

21. The right to development is universal in two senses.  First, the definition has neither a 
geographical nor a cultural limitation or specificity.  Second, the right is relevant to challenges 
that face developing as well as developed countries.  From this perspective, “development” is a 
continuous and an ever-evolving process.  However, the low level of development of material  
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resources and institutions of governance in some “Third World” countries means that aspects of 
the right add challenges to those societies.33  In this regard, universalism does not mean 
uniformity or lack of differentiation.  There are always different contexts within which 
universally recognized rights are interpreted and applied. 

22. The duty of realization takes the form of activities of promotion and/or protection.  
Recently, concepts and principles fitting under the umbrella of human rights approaches to 
development have emerged and are being adopted and applied by States and regional and 
international organizations and institutions.34  Whether the measures are for promotion or 
protection, monitoring implementation is of critical importance.  Monitoring also applies to 
strategies directed at mainstreaming human rights in the development process. 

23. With specific reference to the right to development, a rights approach would entail 
predicting, auditing and undertaking impact assessment of all activities designed to promote or 
protect all facets of “development”.  This has to be continuous and to run throughout the life 
circle of the activity:  before, during and after.  Unfortunately, unlike “environmental impact 
assessment” that has been refined and is applicable in several jurisdictions, human rights impact 
assessment is still in its infancy. 

24. One of the strategies for realizing human rights objectives involves the integration of 
human rights norms, standards and principles into a range of activities and practices.  Of recent, 
concepts and principles for integration going under the umbrella of human rights approaches to 
development have emerged and are being adopted and applied by States and regional and 
international organizations and institutions.35  A rights-based approach is all-encompassing and 
increases the effectiveness of implementation of human rights in policy formulation, planning, 
law-making, budgeting, and practical translation of these into action.  For example, the Office of 
the United Nations High Commissioner for Human Rights recently convened a high-level 
seminar on the right to development with participants from academia, United Nations agencies, 
the World Bank, the World Trade Organization, the International Monetary Fund and selected 
State representatives, with a view to evaluating progress in incorporating the right to 
development and human rights approaches in the development activities of all role players.36 

25. Monitoring that involves evaluation and assessment of implementation is of critical 
importance.37  Monitoring should also apply to strategies directed at mainstreaming human rights 
in the development process.  Court decisions also require monitoring to ensure that they are 
implemented, or to ascertain compliance.  This is of utmost importance given the general right in 
human rights standards to effective remedy for those whose rights have been violated or 
denied.38  It is important to understand that the effectiveness of a remedy is not because a judicial 
forum pronounces on a matter or issue before it and directs a particular remedial action.  Rather, 
it is how the remedy it directs is relevant and how it addresses the wrong caused by the violation 
or denial of a right.  Decisions of courts of law should themselves be the subject of critical 
scrutiny from a human rights perspective. 

26. Sometimes the rights-based approach to development is implemented or applied through 
a methodology popularly known as “mainstreaming”.  This is clearly borrowed from the 
vocabulary of gender mainstreaming.39  What human rights mainstreaming implies is total 
integration of comprehensive rights concerns in entire activities, from conception to  
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implementation and evaluation, as opposed to adding or appending rights as some secondary and 
separate activity from the main or primary activities.  In other words, it is not mainstreaming to 
use human rights as some icing on the cake or as a side dish. 

27. The South African Human Rights Commission and the Foundation for Human Rights in 
South Africa have recently taken a joint initiative to develop a methodology for human rights 
mainstreaming and approach in the field of education.40  A similar exercise was carried out 
between the Commission and the South African Qualification Authority.41  Such methodologies 
and others can be improved upon, adapted and creatively used to integrate all aspects of human 
rights, including the right to development, in various activities of human endeavour.  Countries 
like Uganda, Sweden and Bosnia and Herzegovina also recently presented their experiences in 
mainstreaming the Millennium Development Goals (MDGs), an aspect of the right to 
development, in their national development policies.42  South Africa’s Deputy Minister of 
Finance also informed the high-level seminar that the country is alive to the need to integrate the 
right to development in its development policy.43 

28. Even within the United Nations system, human rights mainstreaming is not yet fully 
understood or accepted, except at the higher levels - and perhaps only in theory.  The reason for 
this seems to lie either in the uneven understanding and commitment to human rights among 
individuals and different agencies or competition for resources and the pressure to achieve 
divergent mandates.  However, there are continuing efforts to encourage greater internalization 
and incorporation of rights approach in activities of all United Nations agencies.44 

29. It is important to point out that from outside it appears that even within the 
United Nations system, human rights mainstreaming is not yet fully understood or accepted, 
except at the higher levels - and perhaps only in theory.  The reason for this seems to lie either in 
uneven understanding and commitment to human rights among individuals and different 
agencies or on competition for resources and the pressure of achievement of divergent mandates. 

Prioritizing poverty eradication and narrowing inequality gaps in the implementation of 
the right to development 

30. As expressed by Sen, and in a number of development policy commitments by the 
international community, poverty eradication is one of some of the most important objectives of 
the right to sustainable development.  But poverty eradication alone may not be sufficient in 
creating social justice, equality and dignity for all.  Equally important is the challenge of 
narrowing the gaps of inequalities that manifest along regions of the world and in terms of race, 
gender, class and other forms of social differentiation. 

31. The pledge by the heads of State and Government in the United Nations Millennium 
Declaration states clearly that: 

“We will spare no effort to free our fellow men, women and children from the abject and 
dehumanizing conditions of extreme poverty, to which more than a billion of them are 
currently subjected.  We are committed to making the right to development a reality for 
everyone and to freeing the entire human race from want.”45 
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32. Africa’s regional development strategy, NEPAD, points to poverty as one of the major 
challenges facing the African people.  This is despite the fact that Africa is a rich continent.46  
The contradiction lies in uneven development and inequality.  A recent study by the World Bank 
also acknowledges that “Africa is not only poor, it also suffers from vast inequality in incomes, 
in assets (including education and health status), in control over public resources, and in access 
to essential services, as well as pervasive insecurity”.47  Africa’s condition is replicated in many 
countries in the South, especially in Asia and Central and South America. 

33. It becomes imperative that development conceived within the paradigm of the right to 
development is directed at poverty eradication as well as the promotion and protection of 
substantive equality in all relationships and spheres of life.  This, however, does not mean that 
poverty eradication and the achievement of reasonable degrees of equality is all that the right to 
development is all about. 

The global context and major challenges to effective realization and implementation of the 
right to development 

34. The pursuit of the right to development takes place within a global context that is not 
particularly human rights-friendly.  A climate of hegemony of the global capitalist neo-liberal 
economic paradigm that reinforces the marginalization of Third World countries through debt 
burdens and unfair trade relations, amongst others, prevails.  Some of the critics of globalization 
in its current form include leading economists who have worked for the international financial 
institutions that are responsible for and oversee the inappropriate economic models and 
prescriptions.48 

35. It is not only individual experts who find the current form of globalization problematic.  
Regional initiatives such as Africa’s NEPAD programme,49 as well as the General Assembly, 
have pointed out that globalization has some positive elements but also factors that have very 
negative impact on poor developing countries.50 

36. It is impossible for individual poor countries to confront the oligarchies that exercise 
power in the global arena.  This is especially the case as far as debt is concerned.  The weak are 
threatened by punitive measures that the international financial oligarchies may visit on those 
who offend them by defaulting on debt-servicing as well on repayments.  These oligarchies 
consist of a coalition of powerful industrialized States and the international financial institutions 
they control.  Debt is therefore a major political economy issue - it is not a simple contractual 
arrangement between two parties with equal power.  It is for this reason that the “debt trap” or 
the “debt crisis” can only be pursued through multilateral international solidarity initiatives. 

37. Development in poor countries also suffers from negative terms of international trade and 
investment.  Rules and decisions made by official and non-official bodies and forums, such as 
the World Trade Organization, the G7+1 and the World Economic Forum, determine, to a large 
extent, the space within which “development” or “underdevelopment” may occur.  Recent battles 
between those who seek fair terms of trade from the “South” and those who seek to maintain the 
vastly unequal terms of trade from the “North” have led to solidarity groupings in the South such 
as the G20+ and the recently formed G3, consisting of Brazil, India and South Africa.  Social 
movements that oppose the current forms of globalization include the World Social Forum. 
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Towards enhancement of the binding legal status of the right to development 

38. Within the strict normative hierarchy of international law, the General Assembly’s 
resolution on the right to development, resolution 41/128, like all other such declarations or 
resolutions, belongs within what some international lawyers regard as a space somewhere just 
above “soft law” - legal principles, norms and standards adopted at international diplomatic 
conferences.  This comes below “hard law” - “treaty law”, customary international law and 
general principles of international law.51  This hierarchical characterization appears to be based 
on or informed by textual interpretation of sources or categories of international law as expressed 
in the Statute of the International Court of Justice.52  Writing about “soft law”, Dugard states: 

“Lawyers are accustomed to drawing a clear distinction between law and non-law.  
Hence the importance for rules for identifying the point at which a practice on the part of 
states becomes a customary rule of law.  Today it is suggested that there is ‘something’ in 
between that merits the attention of lawyers:  ‘soft law’.  These are imprecise standards, 
generated by declarations adopted by diplomatic conferences or resolutions of 
international organizations, that are intended to serve as guidelines to states in their 
conduct, but which lack the status of ‘law’.53 

39. There seems to be consensus among a significant number of international lawyers that 
General Assembly resolutions or declarations are not just soft law.  The “binding” force of such 
declarations or resolutions is, however, not deemed to be at the same level as that of agreements 
that fall within the category of treaties, as contemplated in the Vienna Convention on the Law of 
Treaties.54  In Brownlie’s opinion: 

“A resolution not in itself binding may prescribe principles of international law and be, or 
purport to be, merely declaratory.  However, the mere formulation of principles may 
elucidate and develop the customary law.  When a resolution of the General Assembly 
touches on subjects dealt with in the United Nations Charter, it may be regarded as an 
authoritative interpretation of the Charter:  obvious examples are the Universal 
Declaration of Human Rights and the Declaration on the Granting of Independence to 
Colonial Countries and Peoples contained in resolutions of the General Assembly.  
Resolutions on new legal problems provide a means of corralling and defining the 
quickly growing practice of states, while remaining hortatory in form.” 

40. The above view is supported by a number of international law experts from 
different legal traditions and regions of the world.55  It can therefore be safely stated that 
General Assembly resolutions, especially those that directly link to the letter and spirit of the 
Charter of the United Nations, like resolution 41/128, have some appreciable legal authority that 
“bind” States.  The fact that even countries that had abstained from voting for the resolution 
in 1986, like Sweden, can today openly align themselves with the instrument and attempt to 
integrate its core elements into the national development policies, plans, and practices is very 
instructive.56 

41. The concept of “binding” in relations that create legal obligations needs to be understood 
not only by lawyers but more importantly by the general public.  Existing international and 
regional human rights instruments - treaties - have different elements that make them binding.  
The expression of consent through signatures and ratifications or accessions by States parties is 
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but one element.  This is the reason why voting for resolutions and declarations is deemed to be 
another form of expression of willingness to abide by the requirements set out in such 
instruments. 

42. The starting point is that a legal instrument that purports to be binding must clearly 
define a right and the corresponding responsibilities or obligations with sufficient degrees of 
clarity.  Such a definition must point out the rights holders as well as the obligation or duty 
holders.  There is no doubt that resolution 41/128 meets these requirements. 

43. The next requirement is a clear identification of how States may or have expressed their 
intention to be associated with the instrument.  This is where votes, signatures, ratification or 
accession, become relevant.  But these are not the only means of verifying State behaviour.  As 
has been explained above, there are other ways of determining consent or intention by States to 
be bound.  There is such thing as State practice that may be expressed at national, regional or 
international level in different forums or forms, including a State’s involvement in agreements 
with other States or in its policies, plans, budgetary allocations, authoritative judicial 
pronouncements, etc.  Judged by these traditions, resolution 41/128 appears to enjoy a 
reasonable degree of acceptance in the practice of States even in instances in which the right may 
not be specifically mentioned or incorporated.  The fact that the right is self-standing as well as a 
sum-total of other rights necessarily means that it is perhaps its self-standing aspects alone that 
may not enjoy universal expression in State practice.  But, even its self-standing attribute is often 
incorporated in development initiatives that fall short of specifically mentioning the right.  This 
was evident at the high-level seminar where some States and several international agencies 
claimed to be implementing the right to development even in instances where this is not 
explicitly stated.  Adding a requirement that the right to development be specifically mentioned 
in the formulation of policies and related activities would certainly enhance the binding status of 
the right. 

44. International law is also premised on the understanding that, with or without being a 
State party to a treaty, a State may nevertheless be bound by obligations arising from a treaty if 
the treaty in question merely codifies norms or rules of customary international law.57  “Binding” 
in this instance simply means that States may be required to account for obligations that attach to 
States in the particular instrument.  Whether all the contents and objectives of the right to 
development qualify as expressions of customary international law may be debatable.  There is, 
however, little doubt that human progress through active participation will find few opponents. 

45. Beyond the three criteria and attributes above, the binding nature of an instrument lies in 
a number of implementation or enforcement processes and procedures mediated through varying 
institutional mechanisms.  It is typical in “binding” international and regional human rights 
instruments for States to be required to implement or enforce the norms and standards at the 
domestic sphere and generally through cooperation with other States.  Except for the high seas 
and outer space, the world is carved up into national territories in which all people live.  All 
rights are exercised or transmitted to people within one or more national territories.  As a recent 
study of the effectiveness of the United Nations human rights treaty system correctly observed:  
“The success or failure of any international human rights system should be evaluated in 
accordance with its impact on human rights practices on the domestic or country level.”58  
Indeed, it has been pointed out that the Declaration on the Right to Development imposes  
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obligations on States, individuals and all peoples to implement the right to development.  The 
Declaration actually directs States on how they are expected to meet their obligations in 
article 10. 

46. It should be understood, however, that whether States implement or enforce their 
obligations is not satisfied merely at the level of formal expression in an instrument.  
Implementation and enforcement, the real evidence of whether a “binding” instrument is binding 
or not in practice, depends on the deployment of a number of tools for monitoring and 
enforcement processes, procedures and mechanisms, as well as their effectiveness.  At the 
regional and international levels these include one or a combination of the following:  
independent experts; special rapporteurs; periodic State reports;59 quasi-judicial individual or 
group complaints or communications procedures; quasi-judicial inter-State communications or 
complaints procedures; ad hoc fact-finding missions; procedures pursuant to Economic and 
Social Council resolutions 1235 (XLII) and 1503 (XLVIII);  and permanent and ad hoc judicial 
forums. 

47. In addition to all the above attributes of binding nature of international human rights 
instruments, compliance is greater where sanctions for failure to meet the minimum agreed levels 
of achievement are clearly defined and effectively and fairly applied.  The other side of the coin 
is that effective remedies for the victims and survivors of violations and denial are put in place.  
The mere adoption of implementation and enforcement mechanisms do not guarantee effective 
redress to victims and survivors.  The violation and denial of the right to development is so far 
reaching and debilitating to individuals and communities that some thought ought to be given to 
questions of sanctions and remedies. 

48. The resolution has so far utilized the mechanism of an independent expert and the less 
formalized, indirect mainstreaming methods.  This is certainly not adequate.  It is imperative that 
the implementation and enforcement be enhanced.  In doing so, it is realistic to expect that the 
introduction of some of the mechanisms identified under paragraph 55 as well as the introduction 
of sanctions and remedies suggested in paragraph 56 above would require additional State 
undertaking and commitment. 

49. In other words, an additional or enhanced accountability mechanism is desirable but such 
a mechanism may require an additional level of State commitment.  It is, however, doubtful that 
mechanisms such as State reporting or ad hoc fact-finding missions that have the potential of 
impacting positively on the level of implementation would necessarily require additional 
commitment on the part of States.  It is the translation of the resolution into a treaty form, the 
introduction of judicial or quasi-judicial complaints or communications procedures or the 
introduction of sanctions for defaulters that would necessitate further indication of consent by 
States. 

Some broad conclusions and major recommendations 

50. It is suggested that adjustments be made to the traditional approach to the right to 
development by introducing the element of sustainability.  The implication is that we move away 
from the term “the right to development” (RD) to a new term of “the right to sustainable 
development” (RSD).  There is no need to formally tamper with the revision of the text of the  
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resolution for this to happen since legal terms are interpreted contextually and within a historical 
context.  What is important is consistent usage of the new term at national, regional and 
international levels. 

51. In enhancing the “binding” status of the right to development, additional accountability 
mechanism is desirable provided it is understood that such a mechanism may require States’ 
consent.  State reporting procedures or ad hoc fact-finding missions would not necessarily 
require additional commitment on the part of States but translation of the resolution into a treaty 
form, the introduction of judicial or quasi-judicial complaints or communications procedures, 
provision of remedies to victims and survivors and the introduction of sanctions for defaulters 
would necessitate further indication of consent by States. 
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