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Understanding Human
Rights Violations in
Armed Conflict

Ellen L. Lutz

F rom an international law perspective, human rights are
those norms embedded in treaties and other forms of inter-
national law that require states or other actors to protect, ensure, Or recog-
nize certain rights possessed equally by all people. But those involved in
violent conflict—whether as parties to the conflict, victims of deliberate or
accidental abuses, or intervenors advocating on behalf of victims or work-
ing at conflict resolution or peacebuilding—all have their own subjective
view of human rights. To understand the human rights dimension of a vio-
lent conflict, and the prospects for achieving sustainable peace, both inter-
national norms and the subjective views about human rights held by inter-
nal and external actors must be explored.

This article provides a template for reaching such an understanding.
It begins by providing an overview of the origin, content, and means of
Implementing international human rights law. It then surveys the typical
(though by no means comprehensive) views of human rights of both inter-
nal and external actors involved in or concerned with a violent conflict, and
some of the reasons they hold those views. Finally, it looks at some common
scenarios in which differing perspectives on human rights, particularly those
held by intervenors, complicate efforts to end the violence or build peace.

The International Human Rights Legal Framework

Underpinning international human rights law are the premises that every
State has a duty to respect the human rights of its citizens and that other
nations and the international community may challenge any state that fals
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to do so. Contemporary international human rights law is a legacy of
worldwide horror at the atrocities inflicted on innocent civilians during World
War II. Before then, international law exclusively governed the relations
between states. While individuals may have been the subject about which

states -made agreem_ents, only sovereign states enjoyed the prerogative of

| ed individual, could lodge a protest
If paid, that compensation went to State Y, which

to be the aggrieved party. The individual had no

sovernments of sovereign states co
without fear of outside intervention

The United Nations Charter, which was drafted during the summer

of 19 Ing “ |
45, declares that SaVINg “succeeding generations from the scourge of
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them continued to engage in practices that violated terms of those treaties.
For those states, ratification was an expression of solidarity with interna-
tional good intent—a means of demonstrating to other states that they were
among the “good guys”—rather than a set of legal standards that constrained
their conduct at home. Pre-World War Il ideas about sovereignty and the
duty of states to refrain from interfering in the domestic affairs of other sov-
ereign states led them to resist mechanisms or practices of policing their
own compliance with their treaty obligations.

Because the United Nations and other intergovernmental bodies pos-
sess only the authority that member states delegate to them, international
human rights law enforcement has lagged far behind the articulation of
norms. In the absence of effective formal enforcement mechanisms, inter-
national human rights advocates formed nongovernmental organizations
(NGOs) to promote human rights and developed an array of advocacy strate-
gies for pressuring governments to conform their behavior with international
human rights law. These organizations investigate human rights abuses
wherever they occur, including in places enduring armed conflict. Because of
their reputation for accuracy, their findings are relied on by the news media,
many governments, and most intergovernmental institutions. While these
NGOs hope their reports will bring about a change in the behavior of the
government or other entity whose abuses they spotlight, their main targets
are the policymakers who are in a more powerful position to put pressure on
human rights violators. They lobby other governments {0 take human rights
into account in their foreign aid and press the United Nations and other
intergovernmental organizations to put pressure on rights abusers.

International human rights law defines the rights that citizens possess
under their own governments. But in cases of international armed confliFt
it may be the government of another state that 1s inflicting suffering on civil-
lans. In many situations involving internal armed conflict, the rebel group
or other party responsible for abusing civilians’ rights is not a state and
therefore not a party to the international human rights conventions. Thus,
even in the absence of enforcement mechanisms, the rights EIlShI'il:lE.'d in
human rights treaties have limited applicability in most armed conflicts.

Beginning in the 1980s, when bloody and destructive Cold War-era
proxy wars in Central America and other parts of the world dominated worlfj
news, human rights activists turned increasingly to inte.mati.onal‘huma.m-
tarian law as the legal foundation for their advocacy in situations mvo¥v1ng
armed conflict. This body of law, the origins of which pr edate international
human rights law by centuries, was crafted to protect civﬂian_s and othgrs not
taking part in armed conflict, such as sick or wounded soldiers or prisoners
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of war, from the ravages of war. Its prohibitions Include mass killing, mass
expulsion, using food as a weapon of war, hostage taking, murder, torture
rape, and the mistreatment of persons held in displaced-person or detentior;
facilities. International humanitarian law Is articulated in the almost uni-
versally ratified Geneva Conventions of 1949 and numerous other interna-

tional treaties. Crimes of genocide and crimes against humanity, which, like
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Human rights are often invoked even when they have little or no con-
nection with the real reason for the war. For example, when President
George H. Bush sought to win American popular support for armed efforts
to repel the Iraqi invasion of Kuwait, he cited an Amnesty International
report alleging that Iraqgi soldiers had invaded Kuwaiti hospitals, thrown
babies out of incubators and onto the floor, and taken the incubators back
to Baghdad. In fact, the incubator story was false, invented and promul-
gated by a public relations firm and paid for by the government of Kuwait
as part of its campaign to lure the United States into war with Irag. While
Amnesty International acknowledged that it had been duped, the first
Bush administration made no attempt to correct the mistake, even after
American involvement was well under way.®

Germany’s Nazi regime first invented and then manipulated rights
grievances as part of its strategy to win the support and participation of
the German people in their conquest of Europe and murderous crusade
against European Jewry and other ethnic groups. They injected virulent
anti-Jewish propaganda into a political environment in which freedoms of
speech, association, and the press were squelched. As a result, most Germans
had little or no access to sources of information that could counteract the
racist propaganda blitz. In that propaganda the Nazis falsely “reminded”
Germans that they had been the target of vast crimes and other harms
perpetrated against them by Jews and that a destructive response to
Europe’s Jews was not outside the bounds of morality, because Jews were
not “human.”’

Human rights are central concerns even in cases in which the motive
for a conflict has no connection to human rights, or in which human rights
are not invoked as a rationale for a conflict. This is because in every mod-
ern war innocent civilians suffer human rights abuses as a consequence of
the conflict. In some cases that suffering is accidental, as when civilians
step on land mines, are killed or maimed by bombs that land off target, or,
in guerrilla war contexts, are mistakenly assumed to be fighters. But in
contemporary wars, which are fought around population centers and not
on defined battlefields, civilians are frequently the targets of war. Every con-
temporary war brings us images and news accounts of vast suffe{'ing by
Innocent civilians: refugees streaming out of Bosnian or Kosovar villages;
mountains of bones of genocide victims In Cambodia and Rwanda;' or
Phanages filled with child amputees in Sierra Leone; besieged communities
In Sarajevo, Ethiopia, and Sudan, where hunger was used as 2 weapon of
war; unspeakable mistreatment of prisoners of war in Aighanistan, wpere
Northern Alliance opposition forces sealed hundreds of captured Taliban
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troops in shipping containers, leaving them to die from lack of air, water
and food; and, universally, the rape of women on 2 mass scale.

! If rights ab‘uses are not addressed in the context of the resolution of
the current confhct, they can set the stage for future conflicts because unre-
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experience with discrimination; or any of the range of atrocities associated
with armed conflict.

When other human beings deliberately inflict human rights abuses on
them or their loved ones, victims feel aggrieved. Their response is to want
the violence and abuse to stop and their suffering to end. They also want
to make sure it does not happen to anyone else, and to restore their dignity
and other losses resulting from the abuse. When victims cannot stop the
abuse, when they see it happening to others, and when they have no place
to turn for justice or other types of help, they feel powerless. The combina-
tion of the abuse they have suffered, their sense of grievance, and their
feelings of powerlessness may lead to despair and depression; it may also
lead to a desire for revenge.

Most human rights abuses also cause victims to suffer some degree
of psychological trauma. Deliberate human-induced suffering rattles the
foundations of the victim’s worldview and transforms his or her experience
of trusting others. How could my neighbor, my government, any other
human being, do this to me? The internalization of this trauma leads to a
range of psychological and psychosomatic responses that, where full-blown,
fit the psychiatric diagnoses of post-traumatic stress disorder (PTSD) and
on depression. Even in cases in which a victim’s responses do not meet
these diagnoses, most people who have suffered human-induced trauma
satisfy at least some of the PTSD criteria. Moreover, if untreated, these symp-
toms may last a lifetime. Aspects may be passed on to others in the vic-
tims” immediate environment, particularly their children. The interrelated
experience of grievance, powerlessness, and psychic trauma leaves victims
and those close to them susceptible to unscrupulous leaders who would
exploit their past to achieve the leaders’ own self-serving ends.

International human rights law and the international network of
human rights NGOs provide victims with an alternative, cycle-breaking re-
sponse to this potentiality. The legal framework afforded by international
law provides victims who have access to it with an objective means to iden-
tify and measure the magnitude of the wrongs they have suffered. Although
modest, and not consistent from one part of the world to the next, interna-
tional human rights enforcement mechanisms provide victims with a venue
for raising complaints that are superior to the co-opted judicial or political
Institutions that exist in the place where the harm occurred. International
human rights investigators validate victims’ stories by listening car E_fUUY:
Independently verifying them where possible, and publishing them in the
International domain, which may result in at least embarrassment to, if not

sanctions against, the responsible parties.
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Both disciplines recognized aspects of their own values in the other
group’s descriptions of them, though both groups were quick to clarify that
these attitudes were not universally held and that there were great differ-
ences among individual diplomats, activists, and NGOs in their field.8

Ways in Which Differing Perspectives on Human Rights
Complicate Efforts to End Violence or Build Peace

Perceptions of Bias

Because victims in armed conflict want the violence and abuse to stop and
their suffering to end, they welcome the assistance of professional outside
intervenors who can genuinely help. These include human rights advocates,
who can draw worldwide attention to their plight, and conflict resolvers, who
can help the parties to end the violence. Yet charges of lack of impartiality
can undermine the capacity of these intervenors to assist effectively.
While most international human rights NGOs think of themselves as
iImpartial—they report evenhandedly about human rights and humanitar-
1an law violations by all parties to an armed conflict, and they investigate
human rights violations in all parts of the world without regard for the polit-
ical orientation of the responsible regime—they often are seen by one or
more of the parties to a conflict as biased. Conflict resolvers also tend to
think of human rights NGOs as parties themselves, or at least stakeholders,
In a conflict. This is because human rights advocates openly advocate for
victims and for the strict application and enforcement of international

human rights and humanitarian law.

Where the aim of one of the parties to a conflict is to end severe or
long-standing human rights violations such as injustice, discrimination, or
repression, human rights advocates are likely to sympathize with that
party’s cause. In such cases, even where these advocates have reported
objectively on abuses by all parties, they are likely to be perceived as
biased by those in power and by those members of society who benefit
from the social order that existed before the conflict or who prefer it to war.
Opposition forces may interpret activists’ human rights advocacy as a form
of “solidarity” with their cause. Once labeled as biased, human rights ad-
vocates have a difficult time shedding their partisan mantle. Thus, in cases
where an armed conflict was motivated initially by political or socioeco-
nomic rights violations even though the rationale for fighting has subse-
quently changed to greed or deep-seated hatred and inability to trust the

Other side, the legitimacy of human rights advocates i often suspect.
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Accounts of suffering by members of one’s own group can reduce or fur-
ther numb moral reflection and thus make it easier for fighters to take out
their anger on, or seek revenge against, members of the other group, in-
cluding those who bear no responsibility for the original suffering.

Also, when sensitive conflict resolution negotiations are contem-
plated or ongoing, independent human rights reports may impact conflict
resolvers’ ability to bring the parties together or keep them at the negotiat-
ing table. And the reports can serve to harden parties’ positions, thereby
making it more difficult for them to explore their real interests. For exam-
ple, at a critical early moment in the Salvadoran peace negotiation process,
a leading international human rights NGO released a report documenting,
tor the first time, abductions and killings by the FMLN rebel forces. The
report stung the rebel leadership and caused them to reexamine their rela-
tionship with the international human rights community, among which
they included the United Nations. This made it more difficult for the UN
mediator in El Salvador to win the rebels’ confidence and persuade them to
negotiate. To avoid repetition of the problem, the mediator conferred with
the NGO and asked it to inform him when a report would soon be released.
This enabled him to avoid surprise and provided him with useful knowl-
edge that he converted into a mediation tool. By strategically using his
advance knowledge, he was able to put discreet pressure on the party that
was the target of an upcoming human rights report to adopt measures that
simultaneously improved rights conditions and its prospects at the negoti-

ating table.

Peace Agreements and the Amnesty Problem

Virtually every time conflict resolvers intervene to assist the parties in
negotiating an end to armed conflict, they encounter the problem of how
to deal with those individuals who are responsible for violations of human

rights or the laws of war. Both international human rights and humanitar-
ian law impose a duty on states to prosecute those who have committed

the most egregious human rights violations, war crimes, and crimes against
humanity. In past decades, criminal prosecution for such violations was an
academic concern for most peace process participants who had committed
international crimes; they had confidence that if they could not negotiate

dn amnesty or other form of immunity from prosecution, another state would
afford them comfortable refuge. As international human rights advocates

have placed increasing emphasis on criminal justice responses 1o human
rights violations, criminal prosecution has increasingly become a rea-l pos-
sibility.! For some necessary parties to peace processes, the potential for
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In Sierra Leone, the parties to the Lome peace negotiations were pre-
pared to address a broad range of human rights issues but resisted human
rights advocates’ efforts to insert themselves into debate about a proposed
amnesty provision. Even the UN Secretary-General’s Special Representative
Francis Okelo’s efforts to propose amendments that would narrow the broad
sweep of the proposed provision and specifically omit international crimes
were rebuffed. The Lome Agreement granted “absolute and free pardon
and reprieve to all combatants and collaborators in respect of anything done
by them in pursuit of their objectives, up to the signing of the present Agree-
ment.” This provoked an instruction from UN secretary-general Kofi Annan
to Okelo to dissociate the United Nations from the provision by appending
to his signature to the agreement the words “The United Nations holds the
understanding that the amnesty and pardon . . . shall not apply to interna-
tional crimes of genocide, crimes against humanity, war crimes and other
serious violations of international law.”®

Postsettlement Peacebuilding and i
the Relative Priority of Justice and Reconciliation

In postsettlement contexts, human rights advocates and conflict resolvers
share the goals of developing and strengthening civil society and prevent-
Ing backsliding that could cause renewed human rights abuses or violence;
however, their priorities for reaching these goals differ. Human rights NGOs
typically emphasize achieving justice through the prosecution and punish-
ment of those responsible as the highest priority. Conflict resolution NGOs
focus their attention on promoting dialogue and reconciliation among pre-
viously warring parties.

These priorities often appear to collide and may even be absorbed or
manipulated by the parties in ways that contribute to undermining the post-
settlement aims of both disciplines. This occurred in Rwanda, where the
distortion of NGO priorities increased the postconflict polarization of t.he
two communities. Because most of the genocide victims were Tutsi, justice
came to be identified as a “Tutsi issue.” Hutus, on the other hand, includ-
Ing perpetrators of the genocide, their family members and supporters,
and those who had no involvement in the violence but were subjet::ted to
blame solely as a result of their ethnicity, came to be identified with the
Issue of reconciliation.!” This sort of division has been reporFed else-
Where, including Nigeria and Sri Lanka. According to a senior Sri Lanka'n
Peace activist, most human rights NGOs operating in the area of ethnic
conflict comprise Tamils, whereas most domestic conflict resolvers are
Sinhalese, 18
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Notes

1. These rights include life, liberty and security of the person, the right not
to be held in slavery, the right not to be subjected to torture or cruel, inhuman,
or degrading treatment or punishment, and the right not to be subjected to arbi-
trary arrest or detention.

2. These rights include fair and impartial hearings, due process in crimi-
nal proceedings, and effective remedies for violations of fundamental rights.

3. These rights include freedom of movement, the right to leave and
return to one’s country, and the right to seek asylum.

4. These rights include freedom of thought, conscience, and religion; free-
dom of expression; peaceful assembly; the right to participate in government;
and the right to vote in periodic, genuine elections.

5. These include the rights to food, to health care, to education, to work,
to found a family, to own property, and to participate in cultural life.

6. See Robert L. Koenig, “Testimony of Kuwaiti Envoy’s Child Assailed,”
St. Louis Post-Dispatch, January 9, 1992, 1-C; Jim Dwyer, “Desert Mirage of Dead
Babies,” Newsday, July 3, 1992, 2.

7. See, e.g., Lucy S. Dawidowicz, The War against the Jews: 1933-1945
(New York: Bantam Books, 1986).

8. Joint meeting of International Human Rights Advocates and Contflict

Resolution Professionals, Fletcher School of Law and Diplomacy, Tufts University,
December 1, 2000.

9. Sarah Broughton, “Macedonia” (conference paper, Carnegie Council
on Ethics and International Affairs, “Bridging Human Rights and Conflict Resolu-
tion: A Dialogue between Critical Communities,” July 16-17, 2001), 11.

10. Ambassador Alvaro de Soto (presentation, Fletcher School of Law and
Diplomacy, Tufts University, April 21, 2001).

11. See Ellen Lutz and Kathryn Sikkink, “The Justice Cascade: The Evolu-
tion and Impact of Foreign Human Rights Trials in Latin America,” Chicago Jour-
nal of International Law 2, no. 1 (Spring 2001).

12. Christine Bell, Peace Agreements and Human Rights (New York: Oxford
University Press, 2000), 273.

13. Robert A. Pastor, “More and Less Than It Seemed: The Carter, Nunn,
Powell Mediation in Haiti, 1994,” in Herding Cats: Multiparty Mediation in a
Complex World, ed. Chester A. Crocker, Fen Osler Hampson, and Pamela Aall
(Washington, DC: United States Institute of Peace Press, 1999), 505-25.

14. Michael Scharf, “The Amnesty Exception to the Jurisdiction of the Inter-
national Criminal Court,” Cornell International Law Journal 32, no. 3 (1999): 507.
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Human Rights

A Source of Conflict,
State Making,
and State Breaking

Michael S. Lund

hen the George W. Bush administration justified its inva-
sion of Iraq by appealing, belatedly, to the need to liber-
ate the Iragi people from the oppression of Saddam Hussein, it was making
a normative argument based implicitly on universal human rights. This
was a dramatic recent occasion when rights arguments have been used to
legitimize the use of arms by the United States or other nations and move-
ments. Much of this book focuses on the problem of trying to enforce con-
temporary international legal standards for human rights during the course
of intrastate violent conflicts, in which the combatants usually and often
deliberately inflict violence on noncombatants. The volume also deals with
the problem of bringing past violators to justice after a war. The practition-
ers who must deal with these problems are obviously correct to seek ways
to mitigate them. Ellen Lutz’s chapter presents an excellent starting point.
However, these problems are embedded in a much larger and more funda-
mental global-historical process, whereby human rights principles them-
selves and the values that they seek to legalize often contribute to conflicts
over state making and state breaking. Differing human rights come 1nto
conflict with one another, and the principles and discourse of human rights
themselves can contribute to violent conflict. Human rights are not simply
something that may or may not be abridged or enforced amid or after a
conflict; they are often what the conflict is about.
By arguing that human rights can be part of the problem and not
always a solution, I do not mean only that gross human rights \fiolaﬁt?ns by
oppressors often trigger violent reactions from the oppressed. That is one
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